
GRAY IROBINSON 

BOARD OF COUNTY COMMISSIONERS 
DECEMBER 3, 2013 

PUBLIC HEARING #VA-13-09-069 

Appeal of Variance for 9061 Ron Den Lane 
Recommended for Approval by Board of Zoning Adjustment 

On October 3, 2013 

Appellant: William A. Davis and Rebecca M. Davis 
Property Owners: Yuri Ferro and Maria Pelaez 

Property Owners Documents Submitted Into Record 

ATTORNEYS AT LAW 

I \ II\ I 'lllh !II Llll 

Number Item Description 

Property Owner's PowerPoint Presentation 

2 October 29, 2013 letter to Mayor and Board of County Commissioners from Paul H. 
Chipok, Property Owner's Counsel, including: 

1) Sketch of Property with No Variance 
2) Sketch of Property with Proposed Variance 
3) Minutes of August 2, 1966 Orange County Planning and Zoning Commission 

Meeting 
4) Minutes of April 7, 2005 Board of Zoning Adjustment Variance Case# VA-05-04-

002, Judith McDonald 
5) Aerial photograph of Property 
6) Davis residence site plan and relation to Ferro lot 
7) Map of similar variances approved 
8) Chart of Down Acres Estates Properties for Lot Area, Gross Building Area, Living 

Area and Year Built 
9) Subdivision Determination #2001-54 and cover email 
1 0) Map indicating properties in favor and opposed to variance request 
11) Minutes of June 2, 1977 Board of Zoning Adjustment meeting for Applicant, 

Atlantic Corporation of America Variance on 9037 Ron Den Lane 
12) Coral Gables v. Gearv, 383 So.2d 1127 (Fla. 3rd DCA 1980) 

3 Minutes of October 3, 2013 Board of Zoning Adjustment Variance Case# VA-13-09-069, 
Yuri Ferro 

4 Palm Beach County v. Allen Morris Company, 547 So.2d 690 (Fla. 41
h DCA 1989) 

5 Hillsborough County Board of County Commissioners v. Longo, 505 So.2d 470 
(Fla. 2na DCA 1987) 
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VIA EMAIL AND U.S. MAIL 
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201 South Rosalind A venue 
Orlando, FL 32801 

October 29, 2013 

SUITE 14-00 

301 EASTj>INESTREET(32801) BOCA RATON 

P.O. Box 3068 FORT LAUDERDALE 

ORLANDO, FLORIDA 32802-3068 jACKSONVILLE 

TEL 407-8~3-8880 

FAX 407-244-5690 
KEY WEST 

LAKELAND 

MELBOURNE 

MIAMI 

NAPLES 

ORLANDO 

TALLAHASSEE 

TA MPA 

Re: Public Hearing #VA-13-09-069, December 3, 2013 at 2:00p.m.; Appeal ofYuri 
Ferro Variance for 9061 Ron Den Lane 

Dear Mayor Jacobs and Board of County Commissioners: 

In preparation of the December 3, 2013 hearing at 2:00 p.m. before the Board of County 
Commissioners, I have prepared this letter to clearly identify Dr. Ferro's variance request and , 
supply information in support of the variances as recommended for approval by the Board of 
Zoning Adjustment. My firm, GrayRobinson, represents Dr. Ferro and his wife, Maria Pelaez, 
who are the property owners of the parcel at issue. 

BACKGROUND 

On October 3, 2013, the Board of Zoning Adjustment (BZA) considered several 
variances for property located at 9061 Ron Den Lane ovmed by Dr. Ferro and his wife, Ms. 
Palaez. The request as advertised was for: 

REQUEST: Variances in R-CE zone to construct a single-family residence as follows: 

1) To allow 20,473 sq. ft. of lot area in lieu of 43,560 sq. ft. 
2) To allow front yard setback of25 ft. in lieu of35 ft. 
3) To allow rear yard setback of 10 ft. in lieu of 50 ft. 
4) To construct pool and pool deck 24.2 ft. from the nonnal high water elevation of Lake 

Down in lieu of 50 ft. 

The BZA took the following actions: 

Variance #1 (lot area) was deemed not needed by County staff since the parcel is a lot of 
record. However, Appellate Davis' attorney questioned whether the lot of record was 
documented and, in an abundance of caution, the BZA granted the lot area variance. Subsequent 
to the BZA hearing, a copy of the Subdivision Determination #2001-54 was provided to the 
County (see Tab 9). 
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Variance #2 was granted to allow a front yard setback of 25 feet in lieu of 3 5 feet. 

Variance #3 (rear yard setback of 1 0 feet in lieu of 50 feet) was granted with the 
condition that the setback be limited to 30 feet in lieu of 50 feet. 

No action was taken by the BZA on Variance #4 (pool and pool deck setback from Lake) 
because Orange County staff determined that variance is not necessary. 

The BZA recommendation has been appealed by Abbye E. Alexander, Esquire, as 
appellant, on behalf of William A. Davis, Sr. and Rebecca M. Davis who are abutting property 
owners. The appellants request that all variances should be denied. 

REQUEST FOR VARIANCE 

The Ferro request, as recommended for approval by County staff and the Board of 
Zoning Adjustment, is for a front yard variance of 25 feet in lieu of 35 feet, and a rear yard 
variance of 30 feet in lieu of 50 feet. 

The use of the property located at 9061 Ron Den Lane by the Ferros to build a house is 
severely limited by and not practical because of the RCE zoning front yard setback requirement 
of 35 feet and the rear yard setback requirement of 50 feet as shown on the attached "No 
Variance" sketch (see Tab 1). 

The Ferros are requesting a front yard setback variance of25 feet in lieu of 35 feet, which 
is needed because of the cul de sac coming into their property. The Ferros are also requesting a 
rear yard setback variance of 30 feet in lieu of 50 feet. This variance is consistent with other 
properties in the area. Both requested variances are consistent with the private Restrictive 
Covenants applicable to the propetiies on Ron Den Lane. Further, the Ferros will maintain the 
required principle building setback of at least 50 feet from Lake Down. This building pad as 
shown on the attached "Proposed Variance" sketch is consistent with the pattern of surrounding 
development and is similar and compatible with the smTounding area (see Tab 2). The Ferros 
agree with the BZA condition to limit the livable area of the structure to 4,500 square feet. 

The Ferros have reached out to their neighbors to discuss the variance and request 
support of the same. For the BZA hearing there were nine (9) neighboring propetiies in suppmi 
and four (4) neighboring properties opposed (see Tab 10). 
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ANALYSIS 

1. 1966 Administrative Rezoning 

In 1966, Orange County administratively rezoned the Property from R-1 to R-CE. The 
Property prior to the administrative rezoning complied with the R-1 zoning. 

A copy of the minutes of the August 2, 1966 Planning and Zoning Commission meeting 
at which the administrative rezoning to R-CE was recommended is attached at Tab 3. It must be 
noted that at page 226 of the Minutes it was explained "that existing lots that did not conform 
with the zoning requirements of that district fall into a certain category; substandard lots. Any 
adjustments would have to come before the Board of Adjustments as to setback requirements." 

On at least one occasion on Ron Den Lane, the BZA recognized that the 1966 
administrative rezoning from R-1 to R -CE partially created the hardship on propetiy on Ron Den 
Lane. See Tab 4, Minutes of the BZA April 7, 2005 meeting in the case of Judith McDonald -
V A-05-04-002. 

Variances to the RC-E setback requirements, imposed by the 1966 administrative 
rezoning have been granted to both improved lots and to vacant propetiy. The propetiy at 9037 
Ron Den Lane was vacant in 1977 and granted variances from front and rear setbacks to provide 
adequate space for a reasonable building pad (see Tab 11). 

2. Special Conditions And Circumstances Exist Which Are Peculiar To The Land 

Several unique conditions exist on this Propetiy. As is obvious from the aerial 
photograph included as Tab 5, the orientation of this Property is towards Lake Down. Although 
the front of the Property is considered that portion fronting Ron Den Lane, the Property is wider 
than it is deep. 

As shown on the graphics at Tab 2, the building pad area will be in excess of 50 feet from 
Lake Down. The Lake Down side of the property is considered a side yard. 

Due to the uniqueness of the way the lots are laid out in the Down Acres Estates plat on 
Ron Den Lane, the "technical rear" of the Propetiy has a common boundary with the Davis 
property to the west. The Davis property is not in the Down Acres Estates plat, but in the Harbor 
Isle plat. Along the common boundary with the Davis propetiy there is the special circumstance 
that the "technical rear" of the Propetiy is along the side yard of the Davis propetiy. The side 
yard setback on the Davis property is 10 feet and the Davis house is within 12 feet of the 
common propetiy boundary (see Tab 6). 

With the orientation of the Prope1iy towards Lake Down (and the technical width being 
greater than the technical depth) it is not unreasonable to grant relief from the rear yard setback 
of 50 feet along the common boundary with the Davis propetiy. 
\51 020\ I - # 6526926 vI 
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To not grant a rear yard setback variance to the Property is not equitable and creates an 
additional benefit for the Davis property along the side yard of the Davis property not enjoyed by 
other properties along their side yard at the expense of the Prope1ty. The reasonable expectation 
for the Davis property, under normal circumstances, would be that along the common boundary 
of a side yard a structure would be built along the 10 foot side yard setback on the neighboring 
property. A look at the aerial photo at Tab 5 shows it is common in tllis area that the homes 
oriented towards Lake Down have side yard setbacks of 10 feet and are within 20 feet of each 
other along the side yards. 

3. Literal Interpretation Of The Code Will Deprive The Property OfRights 
Commonly Enjoyed Bv Other Properties In The Same District 

As mentioned above, the orientation of the Property is to Lake Down and the principal 
building structure setback of 50 feet to Lake Down is being honored. 

Part of the uniqueness and hardship on this Prope1ty is created by the 1966 administrative 
rezoning from R -1 to R -CE. The proposed building pad meets all of the R -1 setbacks, if the R -1 
setbacks were still applicable. The fact that relief from the R -CE setbacks is to be considered by 
the BZA was recognized by the Planning and Zoning Commission at the time of the 1966 
admirustrative rezoning. See Tab 3, Minutes of August 2, 1966 Planning and Zoning 
Commission meeting. Further, the BZA has previously recognized that 1966 administrative 
rezorung in prut creates a hardsllip on prope1ties impacted by that rezoning. See Tab 4, April 7, 
2005 BZA Minutes of Judith McDonald Variance# VA-05-04-002, for 9014 Ron Den Lane. 

At Tab 7 is a graphic prepared by Orange County Zoning Staff entitled "Similar 
Variances Approved." Relief from the front yard setback and rear yard setback has been granted 
numerous times to prope1ties on Ron Den Lane. To deny the requested variance ofthe front yard 
setback of 25 feet in lieu of 35 feet and the reru· yard setback to 30 feet in lieu of 50 feet will 
deprive the Property of rights commonly enjoyed by other prope1ties in the same district. 

Please note that on the same October 3, 2013 Boru·d of Zoning Adjustment Agenda of this 
variance request, the BZA approved a vru·iance for Christopher a11d Lisa Onopa, Case #V A-13-
1 0-084, for a side yard variance of 5 feet in lieu of 10 feet and a rear yard/lake setback variance 
of 18.1 feet in lieu of 50 feet. The Onopa house is located across the cul-de-sac from the Fenos 
property at 9070 Ron Den Lane. 

4. The Special Condition And Circumstances Do Not Result From The Actions Of 
The Applicant 

Prior to the administrative rezoning to R-CE, the Property was zoned R-1 . The proposed 
variances would not be necessary if the Property was still zoned R-1. At the time of the 
administrative rezoning in 1966 the Planning and Zoning Commission acknowledged that set 
back relief by the BZA to existing properties would be necessary (see Tab 3). 
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The plat of Down Acres Estates and Ron Den Lane creates unique lot line configurations, 
not of the applicant's doing. The fact that the common property line with the Davis property 
places the Davis side yard against the Property's technical rear yard is not a result of actions by 
the applicant. 

Appellant Davis argues that since the Ferros knew of the unusual lot configuration and 
the excessive RC-E setback requirements in place on the Property at the time the Ferros 
purchased the Property that the Ferros knowledge equates to a self created hardship. Appellant 
Davis cites to several cases on self created hardship. However, Appellant Davis overlooks how 
the self created hardship rule is distinguished as referenced in one case referenced by Appellant 
Davis. Maturo v. City of Coral Gables, 619 So.2d 455 (Fla. 3rct DCA 1993), as cited by 
Appellant Davis, stands for the proposition that a legal hardship will be found to exist in those 
cases where the property is incapable of yielding a reasonable return when used pursuant to 
applicable zoning regulations and such hardship cannot be self imposed. 

The Maturo case goes on to reference the case of City of Coral Gables v. Geary, 383 
So.2d 1127 (Fla. 3rct DCA 1980) by stating "We further explained in Geary that the hardship 
must arise from 'circumstances peculiar to the realty alone, unrelated to the conduct or to the 
self-originated expectation of its owners or buyers."' Maturo, 691 So.2d at 456. 

The Geary case is also referenced in Rathkopfs The Law of Zoning and Planning 
(Release 32 September 2013) at Section 58.22 for the proposition that "if the prior owner would 
have been entitled to a variance at the time of the zoning ordinance restriction was enacted, the 
right is not lost to a purchaser simply because he bought with knowledge of the regulation." 

Here, it was the 1966 administrative rezoning to RC-E that increased the front setback 
requirement to 35 feet and the rear yard setback to 50 feet on the existing parcel of the Property 
which had the effect of creating a building pad 10 feet wide. As stated in Geary at page 1128 
"'since it is not the act of the purchaser which brings the hardship into being, it is inconect to 
charge him with having created it' . . . the 'self-imposed' hardship doctrine thus does not apply." 
(see Tab 12). 

5. The Requested Rear Setback Variance Of 30 Feet In Lieu Of 50 Feet Does Not 
Confer The Applicant Any Special Privilege 

As mentioned above, the 1966 administrative rezoning contemplated that variance to 
existing lots would be needed (see Tab 3). In fact, numerous variances of the same type and 
nature have been granted to properties on Ron Den Lane (see Tab 7). Note that the Onopa 
property at 9070 Ron Den Lane was granted variances on October 3, 2013 and those variances 
are not reflected on the map at Tab 7. 

This variance request by the Ferros does not grant any special privilege to the Property. 
Rather, the variance to the rear yard setback to 30 feet in lieu of 50 feet affords the Property a 
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reasonable and viable use consistent with other properties in the area. The chart at Tab 8 lists the 
property size, gross building area and living area of the 12 homes in Down Acres Estates. Here, 
the proposed gross building pad for the Property with the proposed 30 foot rear yard setback is 
3,484 square feet. See Tab 2, "Proposed Variance" graphic. The average gross building area for 
the prope1iies is 3,474 square feet. For the three lakefront houses built after 2002, the average 
gross building area is 6,177 square feet and the average living area is 4,332 square feet. The 
condition, as recommended by BZA, to limit the living area on the Property to 4,500 square feet 
of living area is reasonable, consistent with the neighborhood and other lakefront houses and is 
acceptable to the Ferros as the Property owners. 

CONCLUSION 

Here, the Ferros are asking for a reasonable variance to enable the Property to be utilized 
in a manner commonly enjoyed by other properties in the area. The variances requested are the 
minimum variances that will make it possible for reasonable use of the Property consistent with 
the surrounding area. 

If you have any questions, please do not hesitate to call me at 407-244-5683. 

Sincerely, .. 

c;?JW~ 
Paul H. Chipok 

PHC/clr 

cc: Mitch Gordon, Manager, Orange County Zoning (via email and U.S. Mail) 
Jeffrey Ball, Orange County Zoning (via email) 
Joel Prinsell, Deputy County Attorney (via U.S. Mail) 
Vivien Monaco, Assistant County Attorney (via U.S. Mail) 
Samuel Nelson, Esquire (via U.S. Mail) 
Abbye E. Alexander, Esquire (via U.S. Mail) 
Dr. Yuri Feno (via email) 
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MEETING OF AUGUST 2, 1966 Pege 224 

I. Orang~ County Planning & Zenina Commission, request for a Change of . . -

Zoning Classlflc~tlon from R-1 & R-IA to R-CE on the following described property: 

.. 

St of NWk of SWk of Sec, 4, T 23 s,, R 28 E,; 

AND: 

SW~ of SW& (less part platted Lake Down Shores T/145), Sec. 4, 
T 23 S,, R 28 E,; 

AND: 

Lots through 23, Blk. A &·all of Blk, B, Lake Down Shores, as 

recorded ln Plat Book T, page !45, Public Records of Orange County, Florida; 

AND: 

N. 264ft. of NW'~ of SW~ of Sec. 5, T 2.3 's, , R 28 E., 

AND: 

SEt; of HWk & SW~ of NEt; of Sec, 5, T 23 S,, R 28 E.; 

AND: 

~of SEt of NE~ of Sec. 5, T 23 s., R 28 E,; 

AND: 

NE* of SWk & NW~ of SEt; of Sec, 5, T 23 S,, R 28 E.; 

AND: 

S~ of E. 3/4 of Sec. 5, T 23 s,, R 28 E.; 

AND: 

Lots' 1 ~hrough 11, Lake Down Estates, as recorded in P !at Book M, 

page 22, Public Records of Orange County, Florido; 

AND: 

All of Sub,, Lake Down Estates ~eplat, as recorded In Plat Book Q, 

p~ge 154, Public Records of Orange ·County, Florida; 

R ZB E,; 

AND: ' ··. 

SE-l, of NE~ East of Road, Sec, 6, T ~~ S., _.R 28 E.; 

AND: 

N. 264ft. of tha~ part of NE~ of SE~ East of Road, Sec, 6, T 23 s., 

AND: 

Lots. 223 . t.hr~ugh 268, Metcalf Park 2nd _R.eplat, as recorded in Plat 

Book Q, page 87, ·Pub\ ic Records of Orange County,_ Florida; 

ANO: 

S, 190 ft. of NEt of NWt & S, 210 ft, of NW~ of NW* East of Road, 

Sec, B, T 23 s., R 28 E.; 

HEETING OF AUGUST 2, 1966 Page 224-
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HEETI NG OF AUGUST 2, 1966 Page 225 

AND: 

H! of ~Eio, and SEi- of NEt ~nd NEt of SE~, Sec, 8, T 23 S,, R 28 E, ~ 

AND: 

That part of NEt of NWt E. of Metcalf Park 2nd Replat, as recorded 

In Plat Book Q, page 87, Public Records of Orange.County, Florida, Sec, 8, ·. 
T 23 S,, R 28 E.; 

AND: 

Lots 573 ~ 574, Windermere North Addition, as recorded ln Plat Book · 

P, page 10, Public Records of Orange County, Florida; 

·AND: 

All of Sec, 9, T ~3 S,, R 28 E,, (less parts platted Lake Down Shores, 

T/145 & Downs Cove Campsites, QJ121 & Down Acres Estates . 1st Replat X/42); 

AND: 

Blocks A & B & Lots 1 through 12, Blk. C, Downs Cove Campsites, as 

recorded In Plat Book Q, page 121, Public Records of Orange County, Florida; 

AND: 

Lots through 16, Down Acres 1st Replat, as recorded' In Plat Book X, 

page 42, Public: Records of Ora·,1ge County, Florida; 

which Is located around the perimeter of Lake Downs having a depth 

of approx. 1/4 ml, from lake, 

Don Greer stated briefly what went on at the last hearing and gave the 

reasons why the Planning & Zoning Commission dec!ded that it ~rould be best to 

go beyond the R-IAA, as originally proposed, to the R-CE which was under con· 

sideratlon today, He then gave a full account of what was required under the 

R-CE, 

Hr. Pat Tygart, president of the Town Council of Windermere, stated 

'that the Council had studied with a great deal of enthusiasm the proposal by 
' 

the Commission and they .hlghly ·endorse the actions taken for the proposed change, 

To a question as to what pi ans there. may be ·for a central sewer system in the 

T~ of Windermere, Hr. Tygart sa.t d they had engaged the servl ces of G lase and 

Glase In St. Petersburg to do a pre lim inary study·and they have a ~roposal and 

.a layout on what the system should be. They have made no plans and have made no 

request for funds as they are waltlng to see what the County Is going to do 

ln the way of an overall central system. 
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Hr, Da~e Raeford, who owns i o"t 12 In Lake Down Campsites 1 asked ebo1.1t 

the method of procedure for those lots that have already been platted, zoned, 

and bu i1 t on, He was Informed that the existing lots that did not conform with 

I. 
-! 

1 
I 
l 
' l 
~ 
:t 

· the zoning requirements of that district fall into a certain category; substandard ~ 

lots. Any ~dJustments would have to-come before the Board ~f Adjustments as to 

setback requirements. In the case of owning one lot, a building permit could 

be Issued but If additional lots were owned then It would have to meet the 

requirements as far as size. 'Mr. Raeford asked about the keeping ·of livestock 

as required In the regulations on·a ~?t: 651 x 100 1 and he was informed that this 

would also be a matter for the Board of Adjustments. 

Mr, John Sutton, P. 0, Box 367, Orlando, represented himself end 

Harriet Morley who 0\'ln-property in this particular area, He stated that he was 

not necessarily opposed, particularly to the objective of controlling the 

discharge end protecting the value of the beautiful chain of lakes, but wondered, 

however, if some change in· procedure or change In method of accomplishing this 

might be considered by the Board. Hr, Sutton felt that ordinary R-IA zoning 

requiring effluent to be d\scharged in a proper sewage-treatment plent vrould be 

more beneficial to the area than allowing tho animals and other uses on one acre. 

Hr, Pharr informed those present that this application had been studied 

for sometime and that a committee was appointed to make i special study of It, 

and the purpose of the Public Hearing was to get all the factors and to hear 

from all those Involved before making any decision on thls matter, 

T~enty-two letters were recel ved in favor of .the proposed change. 

One telegram was received. from John C. Youngblood opposing , 

After discussion, and 

Upon a motion ~uly made by Joel Phi lllps, seconded by Wagener Thornal 

and unanimously carried, the above applIcation VIas ·approved, 

' 1 

~ 

1 
1 

j 
I 
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ij 
z. ~!. Atlantic Richfield Comoany, request for a Change of Z:onlng Classification ~ 

from"A-2 to C-1 on the following described property: Tract 2, Livengood Park, 

as recorded in Plat Book Q, page 64, Public Records of Orange County, Florida, 

which is located NW cor. of Apopka·V lneland Rd. (St. Rd. 535) ~Bronson Rd., 

3/IO mi. N. of Int. Hwy. 4. 

Hr. John Sutton, P. ?· Box 367, Orlando, represented the applicant 

who is the optionee of the property, and himself and his wife as owners of the· 

property and submitted photographs of the area In question which were retained 

for the record. 
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No one appeared in favor or in opposition to the reque_st. 

The BZA folt 'tru.s ·was·a ~ requ~f. 

A moiiori ·was m:ado.by Mary·:Recchia.-Brown," s~t>ild_~: By Frank. D·eToina· {'ti.mfiy :Moo~e· · · 

WaS abs~ntY: and' uniim~ously . carriea' to appiove the· Vai'iance te.quest· in that the ~o~d . 

made th~ " frnd.ing that the t~q~ireni.ents· .of Ofihi.ge Cdtlhzy:d6ae~· = sectroii· 3'{)"-'43"· b'ave n~~ ·: . . . . .. . 
met. 1)'1 ,: I~ j' '' • • :,, l"r • \ '• 

JUDI'TH Mc"DONALD - ·VA-05-0"4-<iD2 .. I' 1.,.•: • •'' o '': ' 

REQUES1\ Variance in R-C;E (single fanii.ly-i ac;:e Io.~) Zotio t(; ctinshuct ·S:ctee~da'porcp. · · 
addif;i.on n.~.ft. from re.ar_prop~rtY lin? .iJ?.li~u <?fSO ft. {N(?TE: In 1966," Otimge County 
admlriistrativi::ly r&roned tho iu-oporty lfoin R.-1 to R-CE. Ttit·R~CE·zidliliig!'~iiil~~i{~O ft. ·· 
re.l!l".Y.atd.setback.: Th~.pr~~io~ ~~g, R~_l,J~~~.~3~ ~;.:~art~~ ~~tbacl<)., •..... · ,. 
LOCATION':' The Site 1s located oil the south stde· of Roa-:O.ei:i Dine,' lO((ft: ·we~f"of!l 
Apopka:Vinel8Ji.d R!Jad, n.orth ofCo~oy_Windy~e!e ~<?~~ o.r 9pi~ Ron-D~.Un~. 
(SB 1/4 ofNB 114 . . 09-23-2.8 Tract Size: 86ft. x 120 ·ft.). • ' :: .;: ·. 
District.-#.1 . . . , . . . : . . , 
LEGAL: I..Ot ls,·no,Vn. Acres E$tes, lsi"?-epiai, e.S ·reeofded ·in Plat'1f6·qkxF-:Page·:42,:· 
Public Recprd)l of Orang!? C.ounty, ):?lorida, . .. · . . , . :: .. 
far~! Identilication :Number: 09·23·2·a::n9s-oo-ls.o •. · .. :·: :..'' . 

A si)e plan was submitied prior to the public hearing. 

Chi.efPl~~~ It~~o R~lvi~i.'e;.x.pl~.ed the locati~n bf the subject property and the request. 

Mr. Rxlvicl s_tated the ap;lltant proposes ~·screened ~orch'iiehfud her i{C>Uie: ·Tii~p6rch W!U · 

be 11.5 f~t ~o~ thHe¥ ptoppctY,.~~· In ~-9~6,··or~~~: f?.~~-~d'?)1!.~.~!lnv~lyrezone:d this 

area to r.e a 50 !qot ~Cf!l.f · ya.i4.·~~thack. .. The ~P.~U~~t stj~iirlrl~d ·i u6~~J:s ;of~6-pbJe~tio~, 
• ,., l •o ' • • • • •' ' •' i ';, ' \. \ I , , ' , ; '' ' ' i 

froni.he~. n~ighbo~s •. ~ swr S. rec.Onimendattori.Ts. fiit' a'ppto'val \Viili~ci:'60~·ditions: ' .·' . '. 

Judy McDonaf~; §"o14" R.ii~ r%n tan~. Wind~nh~rg; 'Florida 34786, applipant, adchessed ili~ . 

Bo~d concUrring with staff? S. ~~oni.mendation, 

John "r.my: .9086 Ro~· Den Lane, Wtndermer~; -~lorida r47s"li, area l'esid~nt;'adl:lieilsed: the 

Board. in· favor off!le request. 
... ... 

The BZA felt the rezonin.g partiall:Y created h~r hards:f\ip. 
··: 

A motion was :made by Mary Recchia-Brown, ~'<co~ded by Luis G:r?-i.~les (Tjffairy Moore Was . . . . . . . 

absent), and ~ai:Jin;!ously c~ed to approv.e the Variance request in that the Board made the 

~dind' g that th

1

.e requb . . iremenhts :f110r~gt: C<?unditi~ ,~o~?· Section 30-43 have been met; further, _ I 

sru approva 1s su 1 ect to t e LQ ov,mg ~~. . ens: i 
. I 

1. De:velopment .ir! a~cordance with site plai:t dat~: Sf1;0/_Q1 ,Brtd .~~ .oj:her regwati.ons . . . .... ~ . . . 

unless expressly waived ~y ~~e conditiom; ll?4 . 
·.· 

~ ·: . · ..... 

-2-
C=:J. L. __ ] . 

- ··· · •• • • - ·-·-··-·· •'; ••• _. • ••• ~ ........ '=-:";.~ ..... ··- ·. 
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CARMINE PUGLIESI£- SE~OS-O.i.003 

r--··- .. ~ 
L~ . .;..J 

•: I 

" . . . •' . 
~QUEST: Special Exceptio11 in R-CE (s.ingl~ family-i ·a~r~ lots) zone. to co~tfu6t a· 
detached· apcessory·dwc-~g unit fo~ appUc.an~~-~9-~e~: .. .. . , ..... :.. . . . . , , . . 
LOCATION: The site lS loeated on tho southwest comer of Oak p·ark Road ail.d Cleveland· 
.A;ven.ue, t/4 mile-.sov-th o.f <;o!ll'<?Y W~n~_enp_l\r.~ )3.pa,4,Qr.~~O Oak}?_!nk Ro~P, .. . · . . 

· (SW 114 ofNE 1/4 15-23-28 Tract Size: 8.36 ac~es) · · ·· · : · ·· 
District. ill · · · .. · · . . ·. . . · · 
LE.GAL: Lots 1 thr~ugh 6, :Block L, . Wind~~~-Height, s·ec~niSection, ;; tec6rdcil in · 
Plat Book M..Page-6, P.ublic Records. 0f Q~an&e.;Go~ty, .F.:Io~d.a- .. . , ... :-~ .. ·.·::, ·;· .· ·1 
P~elide~tific~~onN~ber: 15-23-28-93~:2~010 · . . ·.. · .. .. ·, .. · : ·· .. . \ 

Developm:mt C~ordinatOr Dina. Crenshaw requested. f0r till~ ·h~arlng to· c'o~tiiiue t~ the May I 
. I 

S, 2005 mee~g, in order to re-adv~rtise for the variance. .l 
•. . . '• .• ·· • ., • I 

A mot;lq:jl; ~as ni~~~-by Mary Reccbia-B~own, seconded by Frank DeToma (Tiffany .Moore I 
' . ~~·_ab~n~): ~ci:un-.~~~:Y· carried~ ~~n~u{~ ~y· s; ~o(}s;. t~{e~iid~eiti·s~:~bq;;rr~ .\ 

variance. · .. .. ..:. ·· . 
::. \• ' •' ,,, ,:0; •I 

· REQlJEST: Var.iance ~R-eB (single r~iiy-i ~cre.lots) · ~~~~-tb ailow 2-st~zy ·aaditi.~n to 
sihgle· famil;pesid~nce to· rei!fain .o ft . from side ·property line ·in:lieu of 10 ft. .(NOTE: 
Result of Code ·Eiliorcement action). . . 
LOCATION; .The site 'is locate<\ on the west side ofDoyms Cove Road, 1/4 mile south of : 
Windy Rid go Road, 1/4 mile west of Apopka-Vineland Road or 3242 Downs Cove Road. 
(SW 1/4 ofNE 1/4· 09-23-21!. Tract Si;Le: so fl. ":: 22P-. ll) :.·. ·,. 
District #1 ' 
LEGAL: See legal description: on 15-le jn ?:oning Dhdsi<;>p.. : 

· Parcel Identification Number: 09-23-28-219.6-03-060 

A site plan :was submitted priot. to the public hearing. 

Develo;ment Coord,inator.Dina C~enshaw explained the locati~~ bf-tile s~bject prop'erty kd , 

the request. Ms. Cren~haw -stated fu~. applic~t is req~esting· ·that a two:'stocy. adclltlon·l 

remain 6 feet from the north side propertY line in lieu of 10 feet. The applicant is currently 
1 

ln. code ~~lation for constructing additions to. his h~cio Without ~lit~r~'ikg. tb'e·· a~prop~~te 

permi~:The addition w.as construct~(j approximately·;~ve~ years a:g6. the appllcarit'eu;~osed 
. . . . . ·. ... . . ") .... , 

an area of the home where walls and ·noon; existed. Staffreeeived sev~n .ccimmentanes in 
. ·.. . . : '··.i . . · ... :· ·.:. . j 

favor and two in opposition to the request. Ms. Crenshaw stated if the BZA·approveil this 

· r~st staff has p~epared one condition to be iJ;tcluded with th~ approval. 

Jack P~~ 3242 ti.o?ro C~~e Road, Winde=ero, Florida 34786, applicant, addr~sed.the · 

Boatd concillring With sia£r s. i:bmmendation. 
... : • 1 

··-:: 

1
1 

BOARD Ol! ZONDfCl ADJ'USTHENT 
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e .p- e 

2002 Variancein.R-CE ·i:o 
constru_ct an addition 13.3' 

:r-=1 , from rear property line in lieu 
· ~ of 50' & to allow·SfR·to - -

0 
remain 28' ·from frlmt 
property line in lie\ of 35' . 

't. 
0. 

'11 
" "' 

·~·'. 

V,ariance in R-CE io coristruct 
drlition 12.1" from NI~W~ & 

e:Odose 5creen :Jorch 12.1 from 
.... ~,.. ,...,r+u li ne in lieu of 50' 

··, 

• -" .. 11: ______m ·.: ___ ttt,. 



DOWN ACRES ESTATES 

Address AREA sq ft GROSS AREA LIVING AREA BUILT 

9001 RON DEN LANE 0.24 21lOG 2751 1974 

9014 RON DEN LANE 0.36 2602 1654 1960 

9025 RON DEN LANE 0.32 2274 1702 1965 

9026 RON DEN LANE 0.31 2796 2359 1973 

9037 RON DEN LANE 0.3 2208 2128 1977 

9045 RON DEN LANE 0.25 3198 1852 1965 

9053 RON DEN LANE 0.39 453.5 3162 1951 

9054 RON DEN LANE 0.27 2228 2216 1966 
- l- ·- -9061' RON DEN'LANE 0~47.1 _.._.._. _ __, -1 - ' . -·~"" - --

9070 RON DEN LANE 0.41 2852 2320 1965 

9078 RON DEN LANE 0.34 Gl~6 ·4394 2008 

9086 RON DEN LANE 0.35 5793· 415.0 2002 

3364 DOWN EAST LANE 0.49 6563 ~S3 2008 

33141 

AVERAGE 2762 SO.FT , 

in 1966, Ora nge Cou nty administratively rezoned the property from R-:l. to R-CE. 

Before 1966: 6 houses were built 
After 1966 and before 1996: 3 houses were bu ilt 

LAND VALUE ASSI!SSSED VA LUe PROPERTY TAXES 

$85,000 $177,917 $2,751 Nell& Elizabeth Owen 

$300,000 $442,906 $8,215 lgmedi Denise Pantaleon 

$8S,OOO $154,540 $3,019 Steven & Linda Alcorn 

$230,000 $426,594 $7,232 Patrick & Carment Wiesner 

$85,000 $197,068 $2,591 Jewart Sheila 

$85,000 $192,298 $3,675 Scott M Ross 

$98,000 $194,943 $3,058 Sherry Peele 

$230,000 $341,535 $5,699 Andrew Bt Janeth Richardson - -,. ~oool J:·rr~= 
' 

~~;.ggp J• ==' • ~ 

$410,000 $530,182 $9,7.87 Chist ropher & Lisa Onopa 

$410,000 $984,105 $1:7,966 Raif & Birgit Henrich 

$410,000 $962;960 $16,896 John Murphy 

$370,000 $9'50:'334 $16,849 D<lvid & Elizabeth Bagwell 



Paul H. Chipok 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Vivien 

Paul H. Chipok 
Friday, October 04, 2013 1:47 PM 
Monaco, Vivien 
'Yuri Ferro' (yuriferro@yahoo.com); Rocco.Relvini@ocfl.net; Gordon, Mitch; Nelson, 
Samuel (snelson@burr.com) 
Ferro; 9061 Ron Den Lane, Subdivision Determination #2001-54 
File-04-10-2013-08-52-20.pdf 

-·-;;;;· 

Attached is a copy of Subdivision Determination #2001-54 that was issued to Maria Valentine, the predecessor in title to 

the Ferros. 

The Ferros purchased Parcel# 09-23-28-2195-00-070, which consists of all of Parcel 8 and a portion of Parcel 7 per the 
plat of Down Acre Estates First Replat, Plat Book X, Page 42. The Ferro deed is recorded at OR Book 6255, Page 6093. 

Paul 

1 
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IIEETIHG OF JUNE 2, 1977 Page 470 . 

. JANE E. PAUL, .. request for a varl anca In R•CE zone to erect add! t I on to 
single tamlly residence and COII'e within 16ft, of front (North) property 
line In lieu of 35ft. and come within 6.5 ft. of side (\lest) property 
line In lieu of 10 ft. on the following described property: 
Lot 'l l and SE'Iy 32ft. Lot 13, Aladar on Lake Sutler, as recorded In 
Pht 'Sook H, Page 47, Public Records of Orange County, Florida, wh ich 
Is located Southerly side Sunset Lane, 6/10 mile 1/esterly of Hain Street. 
(\llndermere) 
'(NW/; of SE,; 7·23• 28 Tract Size: 128 H x 179.82 E Dlotrlct 1 1) 

· A slte. plan (Exhibit it) was submitted prior to the hearing. lirs, 

Paul stated.that their home Is an old hOII'e and that she ·has been using 

the s ingle car garage for many yeilrs. The applicant stated that In 

front of the ~arage Is tho power panel and· all the switches, Last 

year she had gotten wedged down. between the bwnper.and pC7rler panel. 

She stated It would be better to leave the garage In the center of the house 

· and 1110ve the front of tho house forward four feet. 

She stated that on the s ide of the lo t there are tall he,dges. The 

add! t I on to the sl do of the house .wou I d. be for the purpose of housIng yard 

· tools. The applicant further stated that many houses In the .lll!""dlate 

area are much closer to the property line that. what she_,. requesting. 

Hr. Smart stated .. that approximately one year ago lirs. Paul came before 

the -Board and requested to be 17 feet from the · front property line and 

that request was approved. The majority of the houses there . do not meet 

the required setbacks. That area was .- bullt prior t o zoning, Mrs. Paul's 

original plans were to move the garage to the·llesterly ·slde; but they 

would rather retain the garage In the middle. 

A motion was made by Jeanie Austin, seccnded by Sud Elde and unanimously 

carried to approve . the request In that the Soard made the ·finding . 

that tho requirements of Sec, 13, Para, C, Item 7 1 Chapter 63·1716, 

Special Acts, L~s of Florida have been met . 

ATLANTIC CORPORATION OF A~ERICA, request for a variance In R·CE zone to 
erect single family resldenca wl th following setbacks: 

1. Front (South) 30 ft. In lieu of 35 ft . 
2. Rear (North) 30 ft. In lieu of 50 ft. 
3. Side street (East) 100ft. of Center Line of R/lol In lieu 

of 150 ft. 
on tho following descr ibed property: 

. Beg, NE cor. Lot 3 0!1 II R/lol Apopk••VIneland Rd. (St. Rd. 435), th .\1 170 
ft., th S 17 deg, lol 104.78 ft. t oN R/11 Ron Den Lane, th SE'Iy along R/11 
80 ft., th N 38 deg. E 131.39 ft., th E 45 ft. to lol R/lol Apopka-VIneland 
Rd. (St. Rd. 435), th II along RN 24 .19 ft . to PCB, being part of Lots 
3 and 4, Down Acres. Estates First Replat, a~ recorded In Plat· Book X, Page 
42, Public Records of Orange County, Florida, which Is located tlorth side 
Ron Oen Lane, 200 ft. Northwesterly of Apopka-Vine l and Rd. (St. Rd. 435) 
and West side Apopka-VIneland Rd. (St. Rd. ·435), 300 ft ·."Horth of Ron Oen 
Lane. 
(NH of SE!: of NEt 9-23•28 Tract Size: 104.78 'ol x 170 N Dl.crlct 11) 

MEETING OF JUNE 2, 1977 · Page 470 

! · 

I 

:i 
l 
i 
·I 
1 
I 
:I 
i 
·I 

:I 
I 

! 
.. .. . ... ------..... 



7. 

I i . 
! 

0 

j 
'I 

I 
'! 

~ 
I 

HEET IIIG OF JUNE Z 19n Page 471 

A site pl an (Exhibit 11) was submitted prior to the hea r ing, Ken Levl.t, 

303 Semaran Boulevard, Altamonte Springs, Florida, represented t he 

applicant. Hr. Levit stated that he Is planning to build a home for 

l 
'I 

a fa•:l l·f· He statad t hat under the present :cnlng there Is a 1500 

square foot home requIred; the · harr.e 1 s des l gned far 1640 square feet. 

He st•ted that because the lot Is sl tuated en the curve of Ron Den Lane, j 
i5~;;,";.~~.be Impassible to build a home there. at this size and still meet the :i:,l 

The lat . Is approximately 104 feet by 170 feet in an · irregular shape, 

He stilted that on the lien side of the property he would have ·anly 

16 feet to build an. 

Hr. John . Rumbudale, P.O. Box 84, Altaii'Qnta Springs, Florida .appeored 

in favor of the request. Hr. Rumbudale stated that he. is the owner 

of the lind and that he will be the owner of the house, He wants to 

save tho trees and ha needs to sl tuata the house so that ha can save 

the trees. 

A motion was rr.ade by Jeanla Austin, seconded by Bud Elde and unanimously 

carried to approve the request In that the Board made the finding 

that the requlr0111ents of Sec, 13, Par•. C, lt0111 7, Chapter 63-1716, 

Specl•l Acts, Laws of Florida have been met. 

JAHES H. COPELAtiO, Ill, request for ·a variance In R•IA .zone to 
· construct swimming pool and come within 4 ft. of side (East) property 

line In !leu of 10 ft. on the fallowing described property: 
Lot 7, Block C, Lakeview Park, as .recorded In Plat Book R, Page 50, 
Public Records of Orange County, Florida, which Is located Southeast 
corner il. Palm Avenue and Grant 6lvd., TilO mi le \lest of Edgewater Or. 
(St. Rd. 424). or 1020· H. Palm Ave. 
(H\11: of SEl: of llEl: . 10· 2Z·Z9 Tract Size: 106,8 II x .137,7 E 

Olstrlct 12) 

~ 
l 

l 
'I A' site plan (Exhibit #1) was submitted prior to t he hearing. Hr. j 

James Copeland. stated that there Is a smal l distance In the back yard (east) .\ 

and In order to construct • reasonably sized pool he requests a variance. 

He needs to do this · sa that he will nat have to step aut the back 

door In to t ho poo l . Ke would li ke t o put a pa tio a roun d t he pool. 

He further stated that the pool will not b.e a square pool; It would 

probably boa kldne.Y shape pool. The applicant submitted a letter (Exhibit 

12) from a neighbor on the East side of him In favor of his request. 

Hr. Smart ·asked the applicant when the house was built. Tne appllcont 

stated that the house was built In the early 1950's. tlr. Smart then 

. stated that the single family residence to· the East Is the only residence 

affected. 

HEETIIlG Of JUliE Z, 1977 Page 471 

'1 

I 

----··=-=-=======-======================-======: ... .. ___ ·- ·---~ 



903 7 Ron Den Ln Page 1 of 1 

Home Search Feedbacl< 

Uke 2.6k 

~ Property Record Card Sign up for e-Notify ... 

9037 Ron Den Ln <09-23 -28-2t9s-oo-o31, 

IJamc•('•l Pl.p.iol51r~.:·t ~d.lr<!Slo 

Jewart Sheila F Tr 9037 Ron Den ln 

M:.1!ing Adt!r;.-;s On rilr. r'l~l·•l Ci!i a.--.rl ~pri}-Jt! 

9037 Ron De-n Ln Windermere, Fl34786 

Winde-rmere. Fl l-4786·8328 Pn•p;.!rtyll~~ 

Incorrect Mailing A.1dress? 0101 . Single Family 

Un-Incorporated 

Values, Exemptions an d Taxes Property Features ': Update Information 

Property Description View Plat 

DOWN ACRES ESTATES 1ST REP X/42 LOT 3 !LESS BEG SHY COR RUN N49-20-26E 162-54 Fr. TH N90-00-00W 45FT. TH S38->9-57W 131.39 fT TON R/W RON-DEN LANE. TH ELY 

ALONG CURVE 5 FT TO POBl & BEG SHY COR LOT 4, TH RU~J W ALONG CURVE B.71 FT, TH N90-00-00W 16.29 FT. TH N17-22->0E 104-78 Ff TON LINE LOT 4, TH N90-00-00E 40 Fr 
TONE COR LOT 4, TH S~4 -45-03W 110.61 fT TO POS (SEE 09-23-~8-2 195-00-090 FOR 1}8 !NT IN LOT 9) 

Tota l l an d Area 13,040 sqft (+/-) 0.30 acres(+/-) GIS Calculated Notice 

l a nd 

Land Use Code Zoning land Units Unit Price land Value Class Unit Price Class Value 

0100- Single Family R-CE 1LOT(S) $85,000.00 $85,000 so.oo $85,000 

Pag;! 1 or 1 (1 tota l records ) 

Buildings View Orange County Permits 

Important Information Structure 

Model Code: 01 -Single Fam Rl?'sidence Ac'tu•l Year Built: 1917 Gross Area: 2208 sqft 

f / Type Code: 0101 - Single F~m ily Beds: 3 living Area: 2126 sqft 

]"''" -O•tat • Building Va lue: S91,993 Baths: 2.5 Exterior Wall: Concrete Block Stucco 

L---------~8rt=~im~at~e~d~N~e~w~C~o~s~t ____ ~S~1~~~-~l00~--------------------~Fioow._-~--------~-------I~n~te=r~io~r~W~a=I~I: ____ ~D~~~va~ll~---
Page 1 of 1 (1 tota l records) 

Extra Features 

Description 

ASl -Accessory Building 1 

PT2 ·Patio 2 

PLl - Typica l 0100 Pool 

SHED- Shed 

WLOC - Wall De< 

Page 1 of 1 {5 total records) 

Date Built Units 

01{01/1977 100 Square Feet 

01}01/1977 1 Unit(s) 

12/31/2009 1 Unit(s) 

OliOl/1005 1 Unit(s) 

12/31/~010 50 Unit(s) 

This Data Printed on 10/02/2013 and S~'1tem Data last Refreshed on 10/01/2013 

Site Notice • About Us • Contact Us · OCPAFl Home • Property Search 

Orange County Property Appraiser· 200 S. Orange Avenue, Suite 1700 • Orlando, FL 32801 

Office Hours: 8:00a.m. to 5:00p.m. Monday · Friday • Phone: 407.836.5044 

Copyright e 2010 Orange County Property Appraiser. All rights reserved. 

http://www.ocpafl.org/searches/ParcelSearch.aspx 

XFOB Value 

$650 

$2,000 

Sl5,925 

5500 

51,000 

10/2/2013 



90.3 7 Ron Den Ln 

@I Property Record Card 

9037 Ron Den Ln < o9 -23-2B-2195-oo-o31 > 

Jewart Sheila F Tr 9037 Ron Den Ln 

f.·tailing ;....1dre->s On Fil<! P:xt.:! G!y a.'"ld Zipc~ 

9037 Ron Den Ln Windermere, Fl34786 

Winderme-re, Fl3~786-8328 PrC"P'!rt; !..'~ 

Incorrect Mamng Address? 0101 - Single Fami~ 

Un-Incorporated 

Values, Exemptions and Taxe s Property Features 

Parcel Sales History 

Safe Date Sale Amount Instrument# Book/Page Seller(s) 

02!05/2009 uoo 20090090674 09828 I 9251 Jewart Sheila F 
Beu ColinE 

01/10/2003 Sl24,300 20030109624 06800 i 3781 Jewart Sheilah F 

03/30/1992 $164,500 19924041199 04393 I 1369 Jewart Sheilah F 

01/01/1987 $100 19872681480 03853/1822 

07/01/1985 $120,000 19852343662 03661 I 0903 

09/01/1979 $68,400 19791436129 03051/0162 - ----

Buyer(s) 

Jewa1t Sheila F Tr 

Jewart Sheila F 

Betz ColinE 

Je-.,.Jart Sheilah F 

Page 1 of 1 

Home Search Feedbacl< 

Uke 2.6k 

Sign up fore-Notify_ 

f) Update Information 

Deed Code Vac/Imp 

Warranty Deed Improved 

Quitdaim Deed Improved 

Wananty Dei!d Improved 

Quitclaim Deed Improved 

Warranty Deed Improved 

Warranty Deed Improved 
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I> 
District Court of Appeal of Florida, Third District. 

CITY OF CORAL GABLES, a Municipal Corpora
tion, Appellant, 

v. 
SteveR. GEARY, Appellee. 

No. 79-2393. 
May 20, 1980. 

Rehearing Denied June 19, 1980. 

Applicant sought variances from building re
striction imposed by city's zoning code. The Circuit 
Court, Dade County, George Orr, J., required city 
to grant variances, and city appealed. The District 
Court of Appeal, Schwartz, J., held that alleged 
hardship, i. e., fact that unusual triangular shape of 
property rendered it simply and practicably im
possible for it to be developed in accordance with 
existing regulations, was not "self-created," thus 
precluding relief. 

Affmned. 

West Headnotes 

[I] Zoning and Planning 414 €=1481 

414 Zoning and Planning 
414 IX Variances and Exceptions 

414IX(A) In General 
414k1477 Hardship, Loss, or Injury 

414kl481 k. Unique or peculiar hard
ship in general. Most Cited Cases 

(Formerly 414k496) 
Irregular shape or other peculiar physical char

acteristic of particular parcel constitutes a classic 
"hardship" unique to an individual owner, which 
justifies, and in some cases, requires, granting of a 
variance. 

[2) Zoning and Planning 414 €=1482 

414 Zoning and Planning 

414IX Variances and Exceptions 
414IX(A) In General 
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414kl477 Hardship, Loss, or Injury 
414kl482 k. Self-created hardship; pri

or knowledge. Most Cited Cases 
(Formerly 414k497) 

Where hardship involved, i e., the unusual tri
angular shape of property which rendered it simply 
and practicably impossible for it to be developed in 
accordance with existing regulations, arose from 
circumstances peculiar to realty alone, unrelated to 
conduct or to self-originated expectations of any of 
its owners or buyers, "self-imposed" hardship doc
trine would not apply and right to variance pos
sessed by original owner would not be lost simply 
because succeeding owner bought or contracted to 
buy with knowledge of restrictions. 

*1127 Robert D. Zahner, Coral Gables, for appel
lant. 

*1128 Starr W. Horton, Miami, for appellee. 

Before SCHWARTZ, NESBITT and PEARSON, 
DANIEL, JJ. 

SCHWARTZ, Judge. 
Coral Gables appeals from a fmal judgment re

quiring it to grant the plaintiff-appellee four vari
ances from building restrictions imposed by the 
city's zoning code. The variances, which deal with 
set-back requirements and building and wall height 
limitations, were ordered because, as appeared 
without contradiction below, the unusual triangular 
shape of the plaintiffs property rendered it simply 
and practicably impossible for it to be developed in 
accordance with the existing regulations. 

[1] It is, of course, well-recognized that the ir
regular shape or other peculiar physical character
istic of a particular parcel constitutes a classic 
"hardship" unique to an individual owner which 
justifies, and in some cases requires the granting of 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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a variance. Forde v. City of Miami Beach, 146 Fla. 
676, 1 So.2d 642 (1941); see Leveille v. Zoning 
Board of Appeals, 145 Conn. 468, 144 A.2d 45 
(1958); Downey v. Grimshaw, 410 Ill. 21, 101 
N.E.2d 275 (1951); City of Baltimore v. Sapero, 
230 Md. 291, 186 A.2d 884 (1962); 3 Anderson, 
American Law of Zoning s 18.34 (2nd ed. 1977). 
The appellant does not really take issue with this 
rule or with its clear application to the case at bar. 

[2] The city does contend, however, relying 
primarily upon Elwyn v. City of Miami, 113 So.2d 
849 (Fla. 3d DCA 1959), cert. denied, 116 So.2d 
773 (Fla.1 959), that the alleged hardship was 
"self-created," thus precluding relief, because the 
plaintiff purchased the property in its present con
figuration with knowledge of the already-imposed 
building restrictions. See Allstate Mortgage Corp. 
of Fla. v. City of Miami Beach, 308 So.2d 629 (Fla. 
3d DCA 1975), cert. denied, 317 So.2d 763 
(Fla.1975); Crossroads Lounge, Inc. v. City of 
Miami, 195 So.2d 232 (Fla. 3d DCA 1967), cert. 
denied, 201 So.2d 459 (Fla.l967); Friedland v. City 
of Hollywood, 130 So.2d 306 (Fla. 2nd DCA 1961) 
. We do not agree with this position. Unlike the 
situation in each of the cited decisions, the hardship 
involved here arose from circumstances peculiar to 
the realty alone, unrelated to the conduct or to the 
self-originated expectations of any of its owners or 
buyers. See the discussion of the cases on this issue 
from other jurisdictions in 3 Rathkopf, Law of Zon
ing and Planning, s 39.02 (4th ed. 1979).[FN1] In 
this case, therefore, as the court observed in 
Murphy v. Kraemer, 16 Misc.2d 374, 182 N.Y.S.2d 
205, 206 (Sup.Ct.1958), "since it is not the act of 
the purchaser which brings the hardship into being, 
it is incorrect to charge him with having created it." 
It is undisputed that the appellee's predecessor in 
title, who held the property when the restrictions 
were initially imposed, would then have been en
titled to the variances in question. Compare Duval 
Productions, Inc. v. City of Tampa. 307 So.2d 493 
(Fla. 2d DCA 1975), cert. denied, 317 So.2d 78 
(Fla.l975) (predecessor compensated for 
"hardship" created by condemnation). The 
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"self-imposed" hardship doctrine thus does not ap
ply. We endorse the principle stated in Harrington 
Glen, Inc. v. Municipal Board of Adjustment, 52 
N.J. 22,243 A.2d233, 237 (1968): 

FNI. Rathkopfs summary of these de
cisions at s 39.02(3) aptly characterizes the 
Florida cases as well: 

Despite the fact that some courts have 
used language which, taken upon its 
face, would indicate that even where a 
unique hardship existed with respect to 
land which would have warranted the 
person owning that property prior to the 
enactment of the ordinance to apply for 
and receive a variance, the mere act of 
purchase with knowledge of the ordin
ance may alone bar the purchaser from 
the same relief, it is apparent that few 
higher court decisions have actually so 
decided. In each case in which the refus
al of a variance was upheld and in which 
such language was used, the facts 
showed either that there was an affirmat
ive act which created the hardship pecu
liar to the property involved or that there 
was insufficient evidence as to at least 
one of the elements required for the 
grant of a variance. · 

As we indicated in Wilson v. Borough of Moun
tainside, 42 N.J. 426, 452-453, 201 A.2d 540 
(1964), when neither the owner *1129 of the lot 
at the time of adoption of the zoning ordinance . . 
. nor a subsequent owner, did anything to create 
the condition . . . for wh1ch the variance IS 

sought, a right to relief possessed by the original 
owner passes to the successor in title. Such right 
is not lost simply because the succeeding owner 
bought or contracted to buy with knowledge of 
the . .. restriction. See 2 Rathkopf, Law of Zon
ing & Planning, c. 48, p. 48-20 (3d eel 1966). (e. s.) 
Accord, Landmark Universal, Inc. v. Pitkin 
County Board of Adjustment, 40 Colo.App. 444, 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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579 P.2d 1184, 1185 (1978) ("If a prior owner 
would have been entitled to a variance at the time 
the zoning ordinance was passed, that right is not 
lost to a purchaser simply because he bought with 
knowledge of the zoning regulation involved."); 
School Committee v. Zoning Board of Review, 
86 R.I. 131, 133 A.2d 734, 737 (1957) ("The zon
ing law deals with the use of land. The time when 
the land was acquired is not pertinent in determ
ining its proper use."); Denton v. Zoning Board 
of Review, 86 R.I. 219, 133 A.2d 718, 720 
(1957) ("The question of whether an applicant is 
entitled to a variance because of hardship flowing 
from a literal application of the terms of the or
dinance is in no way dependent upon his know
ledge or lack of knowledge of the existence of 
zoning restrictions affecting the land."). 

Affirmed. 

Fla.App., 1980. 
City of Coral Gables v. Geary 
383 So.2d 1127 

END OF DOCUMENT 
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ORANGE COUNTY BOARD OF ZONING ADJUSTMENT 
MEETING OF OCTOBER 3, 2013 

BOARD MEMBERS PRESENT: 

BOARD MEMBERS ABSENT: 

Peter Betterman - Chairman 
Vishaal Gupta 
Pinkie P. Freeman 
Ka'Juel J. Washington 
Gabriela Ortigoni 

Zachary Seybold- Vice Chairman 
Tony Rey 

STAFF PRESENT: Rocco Relvini. AICP, Chief Planner, Zoning Division 
Jeffrey Ball, Development Coordinator, Zoning Division 
Debra Phelps, Recording Secretary, FOS Division 

The Chairman called the meeting to order at 9:00 a.m. 

Following the Pledge of Allegiance to the Flag, the following applications, as advertised, 

were called up for public hearing. 

APPROVAL OF MINUTES: 

The Chairman requested a motion approving the minutes of the September 6, 2013, 

Board of Zoning Adjustment meeting. 

A motion was made by Ka'Juel J. Washington, seconded by Pinkie P. Freeman, and 

unanimously carried to approve the minutes of the September 6, 2013, Board of Zoning 

Adjustment meeting. 

JAN CHARLES POTTER SE-13-09-076 

REQUEST: Special Exception and Variance in A-1 and A-2 zones as follows: 
1) Special Exception to operate a landscape and nursery business (no 
retail from this site). 
2) Variance to allow unpaved parking and drive aisles in lieu of paved. 

ADDRESS: W Ponkan Rd., 5656 W Ponkan Rd . 
LOCATION: South side of W. Ponkan Rd. and W. of N. Orange Blossom Trail 

S-T-R: 27-20-27 
TRACT SIZE: 3.069 acres 

DISTRICT#: 2 
LEGAL: NW1/4 OF NE1/4 OF NW1/4 (LESS E 105 FT OF N 290 FT & LESS 

FROM NW COR OF NW1/4 OF NE1/4 OF NW1/4 RUN S 665.82 FT E 
448.51 FT N 667.37 FT W 456.5 FT TO POB) OF SEC 27-20-27 

PARCEL ID: 27-20-27-0000-00-001 ; 27-20-27-0000-00-034 
Development Coordinator Jeffrey Ball explained the location of the subject property and 

the request. This request was continued from the September 6, 2013 BZA meeting, for 

the applicant to address several site plan deficiencies. Staff met with the applicant and 

the applicant had concerns regarding the cost of a new site plan. Consequently, if the 

BZA approved this request, staff had recommended several conditions of approval to be 

imposed in the absence of a new site plan as follows: 1) the owner of the property does 

not reside on the property; 2) the property will be leased to a third-party which operates 

the landscaping business; 3) the applicant proposes to use this site as a staging area 
BOARD OF ZONING ADJUSTMENT 
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5. No construction, clearing, filling, alteration or grading is allowed within or 

immediately adjacent to a conservation area without first obtaining permission from 

EPD. Approval of this request does not authorize any direct or indirect impacts to 

conservation areas or protective buffers; 

6. Use caution to prevent erosion during construction along the boundary of the 

property, into the lake, wetlands and buffers, and into all drainage facilities and 

ditches. Construction will require Best Management Practices (BMPs) for erosion 

control ; 

7. Prior to the issuance of any permits, the applicant shall obtain a flood plain permit; 

8. Approval of this request does not grant any approvals for construction or alternation 

of boat ramps, docks, decks, observation piers, lake shore vegetation, or seawalls 

on the lake. Any person desiring these types of structures or to perform shoreline 

alterations shall first apply for a permit from the Orange County EPD prior to 

commencement of such activities; and 

9. Prior to the issuance of a building permit, the property owner shall record in the 

official records of Orange County an indemnification/Hold Harmless Agreement 

which indemnifies Orange County from any damages caused by flooding and shall 

inform all interested parties that the lanai and pool/pool deck are no closer than 

26.9 ft . and 18.1 ft., respectively, from the normal high water elevation of Lake 

Down. 

YURI FERRO VA-13-09-069 

REQUEST: Variances in R-CE zone to construct a single-family residence as 
follows: 
1) To allow 20,473 sq . ft. of lot area in lieu of 43,560 sq . ft . 
2) To allow front yard setback of 25ft. in lieu of 35ft. 
3) To allow rear yard setback of 10ft. in lieu of 50 ft . 
4) To construct pool and pool deck 24.2 ft. from the normal high water 
elevation of Lake Down in lieu of 50 ft. 

ADDRESS: 9061 Ron Den Ln. 
LOCATION: Northern end of Ron Den Ln. ; west of S. Apopka Vineland Rd .; north of 

Conroy Windermere Rd. 
S-T -R: 09-23-28 
TRACT SIZE: 0.47 acres 
DISTRICT#: 1 
LEGAL: DOWN ACRES ESTATES 1ST REP X/42 LOT 8 & BEG MOST SLY 

COR LOT 7 RUN N 37 DEG E 56.43FT N 38 DEG W 107.68 FT S 43 
DEG W 64.9 FT S 42 DEG E 112.38 FT TO POB 

PARCEL ID: 09-23-28-2195-00-070 
Chief Planner Rocco Relvini explained the location of the subject property and the 

request. Mr. Relvini stated this case was originally heard by the BZA on August 1, 

2013, and remanded back to the BZA by the Board of County Commissioners to be re

heard due to a procedural error. Mr. Relvini explained the applicant was proposing a 

two-story residence with no more than 4,500 square feet of living area on a lot with 

several development restrictions related to shape, size, and covenants. In 1966, the 

BOARD OF ZONING ADJUSTMENT 
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Board of County Commissioners administratively rezoned the property from R-1 to R

CE. Mr. Relvini depicted that the subject property was on lakefront with an irregular lot 

shape being wider than it was deep and on a cul-de-sac. The curved shape of the cul

de-sac further reduced the front setback. Subsequently, the shape of the cul-de-sac 

and lot constituted a hardship on the land. Moreover, the applicant had requested a 

variance from the rear setback as the irregular lot shape did not lend itself to a 

reasonable house size of the remaining building area. Mr. Relvini indicated that Orange 

County has granted similar variances in the area. Mr. Relvini stated the applicant had 

requested a variance to construct a pool and pool deck twenty-four (24) feet from the 

Normal High Water Elevation of Lake Down; however, this side of the lot was not the 

rear yard but the side yard which required a setback of ten (1 0) feet, not fifty (50) feet; 

therefore, Variance #4 was not necessary. Staff received ten (1 0) commentaries and 

letters in favor and three (3) commentaries in opposition to the request. Staff also 

received a separate petition of twelve (12) signatures in opposition to the request that 

was noted for the record. Staff advised the BZA that this request was reasonable based 

on the foregoing reasons. 

Paul Chipok, 301 E. Pine Street, Suite 1400, Orlando, Florida 32801, attorney on behalf 

of the applicant, addressed the Board and conducted a presentation that described how 

this request complied with the zoning variance criteria as well as was consistent with the 

neighborhood. 

Recessed due to an evacuation of the building at 2:25 p.m. and reconvened at 3:05 

p.m. 

Mr. Relvini announced a notation for the BZA to consider that the parcel in question was 

a one platted lot, in addition to, a half of another platted Lot #7. While the lot was 

platted as Lot #8, the rules governing grandfathering for this lot would apply because 

these lot configurations were platted before the rezoning of 1966. However, sometime 

between 1959 and 1966, Lot #8 acquired part or half of Lot #7, which at such time had 

been transferred in ownership. As a result. the rules of grandfathering had changed 

now; therefore, causing an unresolved issue. Mr. Relvini advised the Board to exercise 

an abundance of caution in taking action on Variance #1, regarding the lot size. 

Mr. Chipok acknowledged that Variance #1 would be necessary since both of the lots 

combined were still less than one (1) acre. In summary, Mr. Chipok demonstrated that 

without these variances, this property could not be developed for a reasonable use. 

Sam Nelson, 200 S. Orange Avenue, Suite #800, Orlando, Florida 32801, attorney on 

behalf of the neighbor in opposition, addressed the Board and explained how this 

request did not meet the zoning variance criteria because the applicant purchased the 

property with knowledge that the property could not meet the zoning standards. 

Therefore, this request was a self imposed hardship. Mr. Nelson described the 

surrounding neighborhood consisting of eight (8) smaller homes and three (3) larger 

homes than the request within the North end of Ron Den Lane subdivision. 

Scott Green, 6700 S. Sylvan Lake Drive, Sanford, Florida 32771, building engineer on 

behalf of neighbor in opposition, addressed the Board stating he had been building 
BOARD OF ZONING ADJUSTMENT 
MEETING OF OCTOBER 03, 2013 - 24-



homes since 1986. Mr. Green described how he could design a nice 1, 770 square foot 

home which has been done in urban areas. Mr. Green explained a footprint of the 

1,770 square feet building space allowable; and how the building could be tripled in 

height up to (thirty-five) 35 feet, if necessary, without any variances. 

The following neighbors addressed the Board in opposition to the request: 

Bill Davis, 9050 Harbor Isle, Orlando, Florida 34786, adjacent neighbor, stated concerns 

regarding privacy rights; and further stated that the applicant should be held to the same 

standard of due diligence when he purchased the property as the other neighbors in the 

subdivision. 

Sherry Peck, 9053 Ron Den Lane, Windermere, Florida 34786; 

Sheilah Jewart, 9037 Ron Den Lane, Windermere, Florida 34786; 

Andrew Richardson, 9054 Ron Den Lane, Windermere, Florida 34786; and 

Gordon Adkins, 9053 Ron Den Lane, Windermere, Florida 34786. 

The neighbors in opposition expressed concerns regarding the request as follows: 

drainage, water runoff and flooding issues; physical damage to their properties and lake 

from the extensive construction; incompatibly with the surrounding neighborhood; and 

the adverse impact on their property values. 

Discussions ensued between the Board , applicant and staff concerning the size of the 

home relative to other homes in the neighborhood. Staff recommended approval with a 

size limit on the home to reflect a mid-point between the smallest and largest home in 

the neighborhood. However, the BZA decided to approve the request based on the 

surrounding lakefront properties which included other similar variances that had been 

previously granted; however, added Condition #9, to allow the applicant up to 4,500 

square feet of living area; and added Condition #1 0, regarding rear yard setback to be a 

minimum of 30 feet. It was determined that Variance #4, was not necessary as the 

West side of the site was a side yard, not a rear yard. The Board concluded that 

without any variances, a reasonable sized home could not be built on this lot. 

A motion was made by Vishaal S. Gupta, seconded by Ka'Juel J. Washington, (Zachary 

Seybold , Gabriela Ortigoni and Tony Rey were absent) and unanimously carried to 

approve the Variance requests #1 , #2, and #3 in that the Board made the finding that 

the requirements of Orange County Code, Section 30-43(3) have been met; further, 

said approval is subject to the following conditions: 

1. Pursuant to Section 125.022, Florida Statutes, issuance of this development permit 

by the County does not in any way create any rights on the part of the applicant to 

obtain a permit from a state or federal agency and does not create any liability on 

the part of the County for issuance of the permit if the applicant fails to obtain 

requisite approvals or fulfill the obligations imposed by a state or federa l agency or 

undertakes actions that result in a violation of state or federal law. Pursuant to 

Section 125.022, the applicant shall obtain all other applicable state or federal 

permits before commencement of development; 

2. Development in accordance with site plan date stamped "Received September 16, 
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2013" and all other applicable regulations. Any deviations, changes, or 

modifications to the plan are subject to the Zoning Manager's approval. The Zoning 

Manager may require the changes be reviewed by the Board of Zoning Adjustment 

(BZA) for administrative approval or to determine if the applicant's changes require 

another BZA public hearing; 

3. Prior to the issuance of permits the applicant shall contact the Environmental 

Protection Division to determine if a Conservation Area Determination is required; 

4. Approval of this request does not grant any approvals for construction or alternation 

of boat ramps, docks, decks, observation piers, lake shore vegetation, or seawalls 

on the lake. Any person desiring these types of structures or to perform shoreline 

alterations shall first apply for a permit from the Orange County EPD prior to 

commencement of such activities; 

5. No construction, clearing, filling, alteration or grading is allowed within or 

immediately adjacent to a conservation area without first obtaining permission from 

EPD. Approval of this request does not authorize any direct or indirect impacts to 

conservation areas or protective buffers; 

6. Use caution to prevent erosion during construction along the boundary of the 

property, into the lake, wetlands and buffers, and into all drainage facilities and 

ditches. Construction will require Best Management Practices (BMPs) for erosion 

control ; 

7. Prior to the issuance of any permits, the applicant shall obtain a flood plain permit; 

8. Approval of this request does not constitute approval of the use of septic tanks and 

wells. The use of septic tanks and wells shall be in accordance with all applicable 

regulations; 

9. Minimum living area shall not exceed 4500 sq. ft; and 

10. Rear yard setback shall be a minimum of 30 ft. 

No action was taken on Variance request #4, as this variance was deemed 

unnecessary. 

ADJOURN: 

There being no further business, the meeting was adjourned at 4:39 p.m. 

ATIEST: 

Peter Betterman 
Chairman 
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imposter, by use of the mails or otherwise, 
has induced a lending bank to issue a 
check. If applicable, as I believe it to be, 
the lending bank would bear the loss under 
the facts of this case. 

The appellant/lending bank, and the ma
jority, agree that no impersonation took 
place and that all that occurred was a for
gery. As the lending bank sees it, if a 
forgery were to suffice, the rule would not 
be called the "Imposter Rule" at all, rather 
it would be called the "Forgery Rule". 
The appellee collecting bank responds by 
saying that something more than a forgery 
is present under the facts of this case 
which supports the application of the "Im
poster Rule". As the collecting bank sees 
it, the something more is derived from the 
statutory required presence of an "induce
ment", in the form of the signed documents 
which included a note, mortgage, disclosure 
statement and right of recision. I agree 
that the submission of these additional doc
uments, which the lending (drawer) bank 
required as a prerequisite to the making of 
the mortgage loan, was the inducement to 
issue the loan proceeds check. 

The imposition of liability under the "Im
poster Rule" has been explained by way of 
two theories: (1) "dominant intent" and (2) 
estoppel. 

The dominant intent is the bank's intent 
to deal, not only with the wife whose signa
ture has been forged, but also with the 
husband who impersonated his wife. Sub 
judice, there exists more than a forged 
endorsement on a check: there was a calcu
lated scheme leading up to the issuance of 
the check during which the husband dealt 
extensively with the lender and impersonat
ed his wife's participation on several doc
uments. Franklin National Bank v. Sha
piro, 7 U.C.C.Rep.Serv. 317 (N.Y.S.C. Nas
sau County 1970). There is no need for a 
face-to-face showdown meeting between 
the lender and the person whose signature 
has been forged for an impersonation to 
exist. Fair Park National Bank v. 
Southwestern Investment Company, 541 
S.W.2d 266 (Tex.Civ.App.1976). 

As to estoppel, this is nothing other than 
a repetition of the classic equitable doctrine 
that, as between two innocent parties, the 

one whose conduct more clearly occasioned 
the loss should suffer. To quote from 
Franklin National Bank v. Shapiro: 

The (lender] in the instant case adopted a 
procedure that was superficial and care
less in establishing the identity of the 
[borrower). 

Id. at 322. 
Adapting this quote to the case at bar, 

the lending bank here engaged in an ex
tended course of dealing, preparatory to 
the grant of a mortgage loan. I take judi
cial notice of the fact that standard lending 
practice calls for the verification of the 
identity of borrowers. Where mortgages 
and notes are not executed in front of the 
lender, the signatures thereon are univer
sally requested to be verified. "Proper 
diligence and vigilance would have obviated 
the thievery practiced in this case." 
Franklin National Bank v. Shapiro, 7 
U.C.C.Rep.Serv. at 322. The failure of the 
collecting bank to detect the forged en
dorsement on the check for the loan pro
ceeds deposited pales by comparison with 
the negligence of the lender/drawer bank 
whose shortcomings were clearly the pri
mary reason for the loss. 

I would affirm. 

PALM BEACH COUNTY, a political 
subdivision of the State of 

Florida, Appellant, 

v. 

The ALLEN MORRIS COMPANY, as 
agent for the owner of certain real 

property, et al., Appellees. 

Nos. 87-1036, 87-1106, 87-1123, 
87-2342 and 87-2364. 

District Court of Appeal of Florida, 
Fourth District. 

July 26, 1989. 

Rehearing Denied Aug. 30, 1989. 

County granted application to rezone 
property from residential to commercial 
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general use and granted special exception 3. Zoning and Planning ~653 
for construction of ministorage warehouse Evidence supported determination that 
facilities, and action was filed seeking re- county's decision to rezone property from 
view. The Circuit Court, Palm Beach residential to commercial general use was 
County, Mary E. Lupo, J., approved the fairly debatable and would thus be sus
rezoning, but quashed the special use ex- tained; trial court considered factors set 
ception. In companion case seeking injunc- forth in statute in finding that county's 
tive relief on certiorari review of county's rezoning was consistent with master plan. 
action and challenging rezoning of property West's F.S.A. § 163.3194(4)(a). 
based upon its alleged inconsistency with 
county's comprehensive land use plan, the 
Circuit Court, held that res judicata barred 
further argument based on "fairly debata
ble" rule. After consolidation of appeal 
with petitions for writ of certiorari chal
lenging approval of rezoning and quashing 
of special use exception, the District Court 
of Appeal, Dell, J., held that: (1) rezoning 
was consistent with master plan; (2) coun
ty's use of single-lot-of-record policy as one 
criteria in approving rezoning application 
did not preclude finding rezoning consist
ent with master plan, although the policy 
was not codified and was not applied in all 
cases; and (3) county's grant of exception 
for construction of miniwarehouse should 
not have been quashed. 

Affirmed in part; reversed in part. 

1. Zoning and Planning ~168 
Rezoning of property from residential 

to commercial general use was consistent 
with county's comprehensive land use plan, 
whose text designated mapped area of sub
ject property as having commercial poten
tial and authorized for commercial develop
ment, even though the map itself designat
ed part of the property as residential. 

2. Zoning and Planning ~168 
County's use of single-lot-of-record pol

icy as one criteria in approving application 
to rezone property from residential to com
mercial general use did not render determi
nation that rezoning was consistent with 
county's comprehensive land use plan erro
neous, although use of that factor as sole 
criteria for rezoning would have rendered 
determination erroneous, where single-lot
of-record policy was not codified and was 
not applied in all cases. 

4. Zoning and Planning ~607, 646 
County's grant of special exception to 

permit construction of ministorage ware
house facilities should not have been 
quashed by court; county's interpretation 
of ordinance providing exception for mov
ing and storage facility should have been 
given deference by trial court, and record 
basis was not present for court's determi
nation that "moving and storage facility" 
did not include miniwarehouse. 

Thomas J. Baird and Robert Banks, Asst. 
County Attys., Palm Beach County, West 
Palm Beach, for Palm Beach County. 

John Beranek of Klein, Beranek & 
Walsh, P.A., West Palm Beach, for Allen 
Morris Co. and Realty Leasing Corp. of 
Georgia. 

Nancy Malley Graham of Honigman Mil
ler Schwartz and Cohn, West Palm Beach, 
for Joe Fearnley. 

DELL, Judge. 

This court consolidated the above styled 
appeal (87-2364) with four petitions for 
writ of certiorari and directed that a single 
brief be filed by each of the parties on all 
issues. The appeal and petitions for certio
rari review arise out of an action taken by 
Palm Beach County which granted Bradley 
Construction Company, Inc.'s (Bradley) ap
plication to rezone property owned by Jo
seph Fearnley (Fearnley) from residential 
to commercial general and granted a spe
cial exception for the construction of mini
storage warehouse facilities. Fearnley 
owned a seven-acre parcel of property lo
cated adjacent to property owned by The 
Allen Morris Company (Morris). Bradley 
filed an application for rezoning of the 
Fearnley property and for a special excep-
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tion to allow the construction of mini-ware
house facilities on the property} 

Morris and Realty Leasing Corporation 
of Georgia (Realty Leasing) filed an action 
in the circuit court seeking review of Palm 
Beach County's rezoning of the property 
and the special use exception. The circuit 
court sitting in its appellate capacity stat
ed: 

The court has examined the record to 
determine by reference to the evidence 
on both sides if the evidence substantial
ly supports the decision of the County. 
The court is guided by the rule of ·pre
sumptive validity and by the fairly debat· 
able rule. The court finds that the re
zoning approval on the Bradley property, 
presumed to be valid, is fairly debatable 
and was supported by competent, sub
stantial evidence in the record. 

The trial court also concluded that the spe
cial exception for a mini-warehouse did not 
fall within the zoning code exceptions for 
an office/warehouse combination or a mov
ing and storage facility. Morris and Realty 
Leasing filed a petition in this court for 
certiorari review of the circuit court's Janu
ary 20, 1987 order which approved the re
zoning of the subject property. Palm 
Beach County, Bradley and Feamley seek 
certiorari review of that part of the same 
order which quashed the special use excep
tion. 

After the trial court entered its order of 
January 20, 1987, it heard and entered an 
order in a companion case filed by Morris 
and Realty Leasing which also sought in
junctive relief and certiorari review of the 
action taken by Palm Beach County. Mor
ris and Realty brought this action pursuant 
to section 163.3215, Florida Statutes (1985) 
and challenged the rezoning of the Fearn-

1. In Case No. 87-1036, Petitioner, Palm Beach 
County, seeks certiorari review of an order dat
ed January 20, 1987 of the circuit court sitting 
in its appellate capacity which vacated a special 
exception for the construction of the mini-stor
age warehouse. In Case No. 87-1106. Petition
ers Morris and Realty Leasing seek certiorari 
review of that part of the circuit court's order 
dated January 20, 1987 which affirmed Palm 
Beach County's rezoning of the subject property. 
In Case No. 87-1123, Petitioner, .Bradley seeks 
certiorari review of that part of the circuit 
court's January 20, 1987 order which quashed 

ley property based upon its alleged incon
sistency with the County's Comprehensive 
Land Use Plan. The trial court held that 
res judicata barred further argument based 
on the "fairly debatable" rule. The trial 
court found in part: 

1. The property in question existed as a 
"single Jot of record" prior to the adop
tion of the Palm Beach County Compre
hensive Plan on August 4, 1980. 
2. Pursuant to Chapter 163, Florida 
Statutes (1985), Palm Beach County has 
identified various land use categories in 
its comprehensive plan. All land within 
the unincorporated area of Palm Beach 
County has been assigned a particular 
land use category designation .... 
3. Commercial land uses within the 
county are identified within the text of 
the plan by "reference areas." The prop
erty at issue is located within Reference 
Area 14. Reference Area 14 permits 
commercial land uses on Military Trail 
from Southern Boulevard to Lake Worth 
Road. The plan does not specifically 
identify the extent or depth of commer
cial land uses on or along Military Trail. 
4. The County's professional zoning and 
planning staff reviewed the petition re
questing rezoning/special exception and 
recommended approval. The staff found 
that approval was expressly consistent 
with the comprehensive plan; i.e., the 
proposed rezoning to general commercial 
with a special exception for "moving and 
storage (enclosed)" was consistent with 
the plan's designation of commercial land 
use along Military Trail from Southern 
Boulevard to Lake Worth Road. 
5. The County's Planning and Zoning 
Commission considered the petition for 

Palm Beach County's approval of the special 
exception for a mini-warehouse. In Case No. 
81-2342, Petitioners, Morris and Realty Leasing. 
seek certiorari review of the circuit court's or
der dated June 30, 1987 which denied their 
complaint for injunctive relief and certiorari 
review of the rezoning of the Fearnley property. 
In Case No. 87-2364, Morris and Realty Leasing 
filed a notice of appeal from the trial court's 
June 30, 1987 order. This court granted the 
motion of Morris and Realty Leasing to consol
idate the appeal in Case No. 87-2364 with the 
four petitions for certiorari review. 
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~ezoning/special exception at public hear- grant of a special exception for the con· 
mg. Th~ County determined that the struction of a mini-storage warehouse. We 
commerctal _land u~e of the property ex- find no error in the trial court's approval of 
tended for Its entire depth pursuant to the rezoning of the subject parcel of land 
t~e County's interpretation that the en· from residential to commercial. We re
tlr: "single lot of _record" which existed verse the trial court's order quashing the 
pnor to the adoptiOn of the comprehen- special exception for construction of a mini
sive plan could be designated as having storage warehouse facility. 
commercial land use. 

7. The unrebutted expert testimony of 
Stanley Redick is credible and accepted 
by the court The Palm Beach County 
Comprehensive Plan consists of both 
maps and text. The textual objectives, 
policies and goals are the controlling por
tion of the plan when determining a pro
posal's consistency with the plan; ... 

The trial court noted that it had considered 
the factors set forth in section 163.3194(4), 
Florida Statutes (1985) and in this court's 
decision in Southwest Ranches Home
owners Association, Inc. v. Broward 
County, 502 So.2d 931 (Fla. 4th DCA 1987). 
The trial court concluded: 

Courts must broadly construe compre
hensive plans and make reference to the 
overall plan in reviewing consistency 
challenges. The court cannot find that a 
commercial land use on the Feamley 
property is inconsistent with the Coun
ty's comprehensive plan. In fact, the 
comprehensive plan expressly contem· 
plates that the property has commercial 
potential. The County's decision to per
mit a commercial rezoning on the subject 
property was not, therefore, inherently 
inconsistent with its comprehensive plan. 

Morris and Realty Leasing raise three 
points on appeal. First, they contend the 
trial court erred when it found the rezoning 
of the subject parcel from residential to 
commercial consistent with the Comprehen
sive Land Use Plan. Second, the trial court 
erred when it found the commercial rezon
ing fairly debatable, and third, the trial 
court erred when it applied res judicata to 
bar their arguments that the county's deci
sion was not fairly debatable. Palm Beach 
County, Fearnley and Morris contend the 
trial court departed from the essential prin
ciples of Jaw when it quashed the County's 

[I 1 In their first point on appeal, Morris 
and Realty Leasing argue that the trial 
court erred in finding the rezoning consist
ent with the Comprehensive Land Use Plan 
because the county admitted that the land 
use map, which it adopted as part of the 
land use plan, designated the property as 
residential. The Palm Beach County Land 
Use Plan contains a stated policy which 
provides for a flexible interpretation of the 
Plan and references to not only the map 
but also the text of the Plan. 

For those in Palm Beach County who 
worked closely with the 1972 Plan and its 
later revisions, there are several changes 
in approach which should be carefully 
noted between the 1972 system and th~ 
1980 Plan. Several of these are: 
1. The 1972 Plan provided a rigid sys

tem of districts related to zoning dis
tricts. The 1980 Plan does not directly 
relate to zoning districts and several 
zoning classifications may be located 
within a planning area. 

2. The 1972 Plan rigidly fixed planning 
categories. The 1980 Plan leaves con
siderable flexibility in categories and 
densities but tempers that flexibility 
with a fairly rigid set of Performance 
Standards. 

3. In 1972, the Land Use Map was the 
most important document in the Plan. 
The 1980 Plan Map, although impor
tant, now is supplemented by a text 
which provides a major part of the 
Land Use Management System. 

The Plan further emphasizes that "the text 
portion of the Plan shall be considered 
equal to the map insofar as density restric
tions and conditions are concerned." In 
Southwest Ranches we pointed out: 

Sections 163.3194(4)(a}-(b) of the Act per
mit the court to consider a broad range 
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of factors in determining consistency 
with a comprehensive plan: 

A court, in reviewing local govern
ment action on development regula
tions under this act, may consider, 
among other things, the reasonable
ness of the comprehensive plan, or ele
ment or elements thereof, relating to 
the issue justiciably raised or the ap
propriateness and completeness of the 
comprehensive plan, or element or ele
ments thereof, in relation to the gov
ernmental action or development regu
lation under consideration. The court 
may consider the relationship of the 
comprehensive plan, or element or ele
ments thereof, to the governmental ac
tion taken or the development regula
tion involved in litigation, but private 
property shall not be taken without 
due process of law and the payment of 
just compensation. 

It is the intent of this act that the 
comprehensive plan set general guide
lines and principles concerning its pur
poses and contents and that this act 
shall be construed broadly to accom
plish its stated purposes and objec
tives. 

/d. at 937. 
The Fearnley property is a parcel of land 

200 feet wide fronting on Military Trail and 
1200 feet deep. Morris owns the property 
adjacent to the north property line of the 
subject property which the plan map desig
nates as neighborhood commercial. Resi
dential property adjoins the south property 
line. Prior to rezoning, the zoning desig
nated the front 200 feet as commercial and 
the rear 1000 feet as residential. Palm 
Beach County received eleven letters (one 
with seven signatures) recommending ap
proval of the zoning application. The Com
mission was informed that the approvals 
came from the neighborhood and predomi
nantly from owners within the 300 foot 
limit. Three letters (one with seven signa
tures) objected to the rezoning. Appellee 
correctly points out that the record below 
contains the following competent and sub
stantial evidence in support of the trial 
court's decision: 

1. Professional staff reports analyzing 
the proposed use and recommending ap
proval of the proposed zoning; 
2. The recommendation of the county's 
advisory "planning commission" support
ing the rezoning; 
3. Support for rezoning from residents 
of the neighborhood at the hearing and 
in the form of letters; 
4. A determination that the petitioner 
[Bradley) had met all the performance 
standards of the county's comprehensive 
plan. 

Additionally, the text of the Plan desig
nates the map reference area of the subject 
property as having commercial potential 
and expressly provides: 

Commercial development may be permit
ted at any location within areas outlined 
in the text of the Plan or where permit
ted as accessory uses in a P.U.D. 

[2] Morris and Realty Leasing also ar
gue that the trial court should not have 
considered Palm Beach County's unwritten 
"single-lot-of-record" policy as a factor sup
porting the rezoning. They cite ABC Li
quors, Inc. v. City of Ocala, 366 So.2d 146 
(Fla. 1st DCA), cert. denied, 376 So.2d 69 
(Fia.l979) and City of Miami v. Save Bric
kell Avenue, Inc., 426 So.2d 1100 (Fla. 3d 
DCA 1!}83) and argue that because the 
"single-lot-of-record" policy is not codified, 
it constituted an invalid basis for approval 
of the rezoning. They contend that the 
County's failure to adopt the policy as an 
ordinance, permits the County to arbitrarily 
decide whether the exception should be ap
plied to a given application for rezoning. 
The County responds by pointing out that 
the single-lot-of-record policy has been ap
plied in more than thirty cases. However, 
the record also discloses that in some 
cases, it has not been applied. The record 
also shows that prior to consideration of 
this zoning application, the single-lot-of
record policy was submitted for adoption as 
an ordinance but withdrawn before submis
sion to a vote. 

If the single-lot-of-record policy had been 
the sole criteria for rezoning of the subject 
property, we would agree that the trial 
court erred when it found the rezoning 
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consistent with the master plan. However, basis in the record for its determination 
the single-lot-of-record policy constituted that a "moving and storage facility" does 
only one of many criteria utilized by Palm not include a "mini-warehouse." 
Beach County when it considered and ap
proved the rezoning application. Our re
view of the record satisfies us that the trial 
court did not err when it found the rezon
ing of the Fearnley property consistent 
with the master plan. 

[3) Next, we hold that the trial court 
did not err when it found Palm Beach 
County's decision to rezone the property 
for the commercial use fairly debatable. 
Therefore, we need not address Morris and 
Realty Leasing's contention that the court 
erred in applying the doctrine of res judica
ta to the "fairly debatable" question. In 
Southwest Ranches, we cited with approv
al C1:ty of Jacksonville Beach 'II. Grubbs, 
461 So.2d 160 (Fla. 1st DCA 1984). 

Our reading of the analysis in Grubbs, 
with which we agree, is that zoning deci
sions should not only meet the traditional 
fairly debatable standard, but should 
also be consistent with the comprehen
sive plan .... Where the zoning authori
ty approves a use more intensive than 
that proposed by the plan, the long term 
expectations for growth under the plan 
have been exceeded, and the decision 
must be subject to stricter scrutiny than 
the fairly debatable standard contem
plates . 

!d. at 936. 

The record establishes that the trial court 
satisfied the stricter scrutiny requirements 
set forth in Southwest Ranches and that it 
considered the factors set forth in section 
163.3194(4){a) when it found the County's 
rezoning of the subject property consistent 
with the master plan. 

[ 4] Finally, we hold that the trial court 
departed from the essential requirements 
of law when it quashed the County's grant 
of an exception for the construction of a 
mini-warehouse. The County's interpreta
tion of its ordinance providing an exception 
for a moving and storage facility should 
have been given deference by the trial 
court. Reedy Creek Improvement Dis
trict v. Florida Dept. of Emironmental 
Regula.tion, 486 So.2d 642 (Fla. 1st DCA 
1986). The circuit court's finding Jacks a 

Accordingly, we affirm the trial court's 
order dated June 30, 1987 which denied 
Morris and Realty Leasing's request for 
injunctive relief and certiorari review of the 
County's approval of the rezoning applica
tion. We grant certiorari and quash that 
part of the trial court's order dated Janu· 
ary 20, 1987 which quashed Palm Beach 
County's grant of a special exception for 
the construction of a mini-warehouse. 

AFFIRMED IN PART; REVERSED IN 
PART. 

DOWNEY and POLEN, JJ. , concur. 

Joe Lewis HOLMES, Appellant, 

v. 

STATE of Florida, Appellee. 

No. 88-715. 

District Court of Appeal of Florida, 
Fifth District. 

July 27, 1989. 

Defendant was convicted before the 
Circuit Court, Brevard County, John An· 
toon, II, J ., of four counts of sale of co
caine, paired with four counts of possession 
of cocaine, and four counts of possession of 
cocaine with intent to sell and deliver, and 
he appealed. The District Court of Appeal, 
Orfinger, J ., held that: (1) defendant could 
not be convicted of both sale of cocaine and 
possession of the same cocaine with intent 
to sell and deliver, where offenses were 
committed prior to July 1, 1988, and (2) 
costs could not be awarded as condition of 
probation without notice to defendant and 
an opportunity to be heard. 

Affirmed in part, reversed in part and 
remanded. 
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ments supporting departure from the 
guidelines is erroneous in light of the su
preme court's decision in Lerma v. State, 
497 So.2d 736 (Fla.1986). The state is cor
rect; our decision in Brown v. State, 483 
So.2d 537 (Fla. 2d DCA 1986), to the extent 
it generally forecloses premeditation as a 
ground for departure, has not survived 
Lerma. Thus, premeditation or calcula
tion, if not an inherent component of the 
crime, can sustain departure if there are 
facts proven beyond a reasonable doubt 
disclosing those mental processes. Carne
gie v. State, 498 So.2d 1020 (Fla. 2d DCA 
1986). Here, however, we are unable to 
determine the element of either premedita
tion or calculation from the undifferentiat
ed reference in the departure document to 
"crimes." In any event, even if we were to 
assume upon the present record that depar
ture based upon premeditation or calcula
tion was justified, the eight remaining in
valid grounds convince us that resentenc
ing is appropriate. See Albritton v. State, 
476 So.2d 158 (Fla.1985). 

In all other respects the motion for re
hearing is denied. 

SCHOONOVER, A.C.J., and HALL, J., 
concur. 

HILLSBOROUGH COUNTY BOARD 
OF COUNTY COMMISSIONERS, 

Petitioner, 

v. 

Leonard V. LONGO, Respondent. 

No. 86-2639. 

District Court of Appeal of Florida, 
Second District. 

Feb. 27, 1987. 

Rehearing Denied April 7, 1987. 

Landowner applied for rezoning of par
cel from residential to commercial use. 

Zoning hearing master recommended ap
proval of application. Board of county 
commissioners denied application, and land
owner filed petition for certiorari. The Cir
cuit Court, Hillsborough County, J. Rogers 
Padgett, J., held that commissioners acted 
arbitrarily and capriciously in refusing to 
accept master's recommendation and or
dered property rezoned from residential to 
commercial use, and county brought peti
tion for w.rit of certiorari. The District 
Court of Appeal held that: (1) opinion of 
zoning experts from county's department 
of development coordination and city-eoun
ty planning commission was substantial, 
competent evidence to support decision of 
board of county commissioners, and (2) 
master's recommendation was not binding 
on commissioners. 

Petition granted, order quashed, case 
remanded with directions. 

1. Zoning and Planning e=>I94 

Opinion of zoning experts from county 
department of development coordination 
and city-county planning commission, ob
jecting to request to change parcel from 
residential zoning to commercial zoning, on 
grounds that rezoning would contribute to 
strip commercialization in area, and sug
gesting that viable alternative might be to 
rezone property to allow construction of 
office space, was substantial, competent ev
idence to support decision of board of coun
ty commissioners denying landowner's ap
plication to rezone parcel from residential 
to commercial use. 

2. Zoning and Plannin&' e=>l91 

Zoning hearing master's recommenda
tion that application to rezone parcel from 
residential to commercial use be approved 
was not binding on board of county com
missioners, where there was substantial, 
competent evidence opposing rezoning so 
that issue was fairly debatable. 

Emeline C. Acton, Asst. Co. Atty. for 
Hillsborough County, for petitioner. 
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Gerald W. Nelson of Yado, Salem, Keel, [1, 2] We agree with petitioner that 
Nelson & Bergmann, P.A., for respondent there was substantial, competent evidence 

PER CURIAM. 

Hillsborough County seeks certiorari re
view of a circuit court order which over
turned a zoning decision of the Board of 
County Commissioners. We agree that the 
circuit court's order represents a departure 
from the essential requirements of law and 
grant the petition for certiorari. 

Respondent Longo is the owner of 1.59 
acres of land on Ehrlich Road in Hillsbor
ough County. The parcel is presently 
zoned "R-1" (residential), a usage which all 
parties would probably agree is no longer 
appropriate. Longo sought to rezone the 
land from "R-1" to "G-P" (commercial) in 
order to construct a small shopping plaza. 
Zoning experts from the county's depart· 
ment of development coordination and the 
Hillsborough County City-County Planning 
Commission objected to the requested 
change, primarily because they believed it 
would contnlmte to "strip commercializa
tion" in the area. They suggested that a 
viable alternative might be to rezone the 
property "1-P," which would allow the con
struction of office space. Both bodies. 
made their positions known to the zoning 
hearing master assigned to make a recom
mendation in the case. The master, how
ever, recommended approval of Longo's ap
plication. In so doing, he noted that sur
rounding properties already zoned "1-P" 
remained vacant, indicating a probable ov
erabundance of office space that would mi
litate against Longo developing his proper
ty for the same purpose. 

The matter then went before the Board 
of County Commissioners for its decision. 
The members of the board voted unani
mously to follow the recommendations of 
the two planning agencies rather than that 
of the zoning hearing master. Longo filed 
a petition for certiorari in the circuit court 
The court held that the commissioners act
ed arbitrarily and capriciously in refusing 
to accept the master's recommendation. 
The court then ordered the property re
zoned from "R-1" to "G-P." 

to support the decision of the Board of 
County Commissioners. Although the 
hearing master favored the position taken 
by Longo, the other agencies did not, and 
those agencies gave reasons for their oppo
sition. The master's recommendation was 
not binding on the commissioners, and 
since the issue was fairly debatable the 
commissioners had the authority to reject 
the recommendation. Hillsborough Coun
ty v. Putney, 495 So.2d 224 (Fla. 2d DCA 
1986); Sarasota County v. Purser, 476 
So.2d 1359 (Fla. 2d DCA 1985); Hillsbor
ough County v. Westshore Realty, Inc., 
444 So.2d 25 (Fla. 2d DCA 1984). 

The petition for certiorari is hereby 
granted, the order of the circuit court is 
quashed, and this case is remanded with 
directions to reinstate the decision of the 
Board of County Commissioners. 

DANAHY, C.J., and RYDER and 
FRANK, JJ., concur. 

NATIONWIDE MUTUAL INSURANCE 
COMPANY, Appellant, 

v. 

Russell JACOBY, Appellee. 

No. 86-1479. 

District Court of Appeal of Florida, 
Second District. 

March 4, 1987. 

Rehearings Denied April 8, 1987. 

Workman's compensation insurance 
carrier asserted subrogation rights against 
employee's recovery from third-party tort
feasor. The Circuit Court, Pinellas County, 
John T. Ware, J., held for employee, and 
carrier appealed. The District Court of 
Appeal, Lehan, J., held that carrier's statu-


